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HON. KATHERINE M. STOLZ

[

99-2-13011-4 18224377 01-02-03

iN GOUI‘JTYF HZER?('S OFFICE

am. JAN 2 - 2003 PM.

PIERCE COUNTY, WASHINGT
KEVIN STOC County Clerf(m
¢ DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

JOSEPH J. KIRBY and DEBCRAH A.
KIRBY, husband and wife, No. 99 2 13911 4
Plaintiffs,

OF ADDITIONAL AUTHORITY
RE: MOTIONS FOR SUMMARY
JUDGMENT

vs.

THE CITY OF TACOMA, a municipal
corporation; RAY CORPUZ and
“JANE DOE” CORPUZ, husband and )
wife; PHILIP ARREQLA and “JANE )
DOE” ARREQLA, husband and }
wife; WILLIAM WOODARD and )
CATHERINE WOCDARD, husband and }
wife; RAYMOND ROBERTS and “JANE)
DOE” ROBERTS, husband and wife;)
DAVID BRAME and “JANE DOE” }
BRAME, husband and wife; and )
JAMES HAIRSTON and “JANE DOE“ )
HAIRSTON, husband and wife, )
)
)
)

)
)
)
)
) PLAINTIFFS‘ SUBMISSION
)
)
)
)

Defendants.

MESSINA « BULZOMI

5316 Orchard St. W.
Tacoma, WA 98467-3633

PLAINTIFFS’ SUBMISSION-1. {253) 472-6000
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COME NOW the plaintiffs and submit the following
additional authority to the court for consideration on
Defendants’ Motions for Summary Judgment (copies attached):

1. Price v. State, 114 Wn.App. 65 (2002);

2. Blaney v. Ass’n of Workers, 114 Wn.App. 80 (2002).

DATED this 2254_ day of January 2003.

MESSINA BULZOMI

OHN L. WESSINA 4440
Attwbrneys for Plaintiffs

CERTIFICATION

{ hereby certify that on _L:.éﬁ 1 deposited

in the mails of the United States of America and/or
placed with Legal Messengers and/or faxed a copy of the
document to which this certificate is attached, for
delivery to all counsel of record.

—

MésSina L

MESSINA « BULZOMI

5316 Orchard St. W.
Tacoma, WA 98467-3633

PLAINTIFFS’ SUBMISSION-2, (253) 472-6000
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observed that “[tlhe right to search incident to a lawful
custodial arrest, once acquired, terminates no later than
when the officer announces that the arrestee will be re-
leased rather than booked.” McKenna, 91 Wn. App. at
561-62 (emphasis added). The announcement that Balch
would be released came after the completion of the search
incident to his arrest, when Sergeant McLane and Swayze
learned they had been misinformed and that the warrant
was not extraditable.

[11] Swayze had probable cause to arrest Balch on the
Lewis County warrant and for driving with a suspended
license.® Balch’s subsequent release, following correction of
the warrant status information, did not affect the validity of
the search incident to his previous lawful custodial arrest.
See also State v. Garcia, 35 Wn. App. 174, 665 P.2d 1381
(holding inventory search of arrestee’s wallet incident to his
booking valid, even though arrestee subsequently released
from custody after spending a short time in a cell), review
denied, 100 Wn.2d 1019 (1983).

Here, Balch'’s speeding provided justification for the stop,
the outstanding warrant and his suspended driver’s license
provided probable cause for his custodial arrest and trig-
gered Stroud’s bright-line rule, See Stroud, 106 Wn.2d at
152 (allowing search of passenger compartment but not
locked containers when incident to lawful custodial arrest).
Balch’s arrest on an outstanding misdemeanor warrant and
for driving with a suspended license was lawful, and the
search incident to his arrest was proper. The fact that he
was released prior to being booked, when the officers
subsequently learned that the warrant was nonextra-
ditable, did not alter the custodial character of Balch’s
arrest. Therefore, the evidence recovered during the search
was admissible at Balch’s trial. We affirm.

A B.&.oaﬁ% of the panel having determined that only the
woummawsm portion of this opinion will be printed in the
Washington Appellate Reports, and that the remainder will

® Swayze also believed he had cause to arrest on the Lewis County warrant,

ﬁ_,.wﬁ: he learned it was not extraditable.
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be filed for public record pursuant to RCW 2.06.040, it is so
ordered.

SenreLD and HoucuroN, Jd., concur.

[No. 26840-0-I1. Division Two. October 18, 2002.}

CuarLES PrRICE, T AL., Plaintiffs, KimerLy ReNE PRICE,
Appellant, v. THE State oF WasHINGTON, Respondent.

[1]1 Adoption — Disclosure of Medical Information — Statutory
Provisions — Purposes. Former RCW 26.36.050 (1981) (amended
and recodified at RCW 26.33.350), which required adoption place-
ment agencies to disclose certain medical information to prospective
adoptive parents or other persons with whom a child is placed. by
adoption, is intended to enable adoptive parents to make intelligent
and informed adoption decisions and to enable such parents (or
other person with whom the child may be placed) to obtain timely
and appropriate medical care for the child. The statute generates a
duty flowing to those who undertake to care for the child.

(2] Adoption — Disclosure of Medical Information — Scope —
Prospective Adoptive Siblings. Adoption placement agencies do
not have an actionable duty to provide to prospective adoptive
siblings the medical information required by former RCW 26.36.050
(1981) (amended and recodified at RCW 26.33.350) about the child or
children to be adopted.

[3] Negligence — Damages — Emotional Distress — Test. The
availability of emotional distress damages depends on whether the
parties had a relationship that preexisted the defendant’s breach of
duty. If the parties lacked a preexisting relationship, and the
defendant’s breach was negligent rather than intentional, emotional
distress damages are available only if the plaintiff proves “objective
symptomatology.” If the parties had a preexisting relationship, the
availability of emotional distress damages generally turns on the
characteristics of the particular relationship. If the relationship was
primarily economic, emotional distress damages may not be avail-
able. If the relationship was not primarily economic, emotional
distress damages may be available.

[4] Adoption -— Disclosure of Medical Information — Breach of
Duty — Damages — Emotional Distress. Emotional distress
damages are recoverable in an action by adoptive parents against an
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adoption placement agency for negligent failure to disclose the
medical information required by former RCW 26.36.050 (1981)
(amended and recodified at RCW 26.33.350) about the adoptive
child, without proof of physical impact or objective symptomatology.
Nature of Action: Adoptive parents and an adoptive
sibling sought damages from the State for negligent failure
to disclose medical information required by statute about a
child the parents had adopted. In an opinion reported at 96
Wn. App. 604 (1999), the Court of Appeals reversed a
summary judgment in favor of the State and remanded the
case for trial.

Superior Court: The Superior Court for Clark County,
No. 94-2-04626-1, Barbara D. Johnson, J., on December 11,
2000, entered a judgment on a verdict in favor of the
plaintiffs. The judgment included both economic and emo-
tional distress damages. The trial court vacated that por-
tion of the verdict in favor of the adoptive sibling.

Court of Appeals: Holding that the State did not owe a
duty of disclosure to the adoptive sibling and that the
adoptive parents could recover emotional distress damages,
the court affirms the judgment.

Cynthia Novotny and Philip J. Buri (of Brett & Daughert,
PL.L.C.), for appellant.

Christine O. Gregoire, Attorney General, and Jeffrey A.
Freimund, Assistant, for respondent.

LEXIS Publishing™ Resecarch References
2002 Wash. App. LEXIS 2524

Moraan, J. — The questions in this appeal are whether a
three-year-old sibling can sue the Department of Social and
Health Services (DSHS) for negligent failure to disclose
information pertinent to an adoption decision, and whether

-the adoptive parents, who clearly can sue under McKinney
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v. State, can recover emotional distress damages. The
answers are no and yes, respectively.

In 1981, Charles and Jackie Price had a three-year-old
daughter named Kimberly. Through DSHS, they adopted a
two-year-old boy, C. According to the jury’s later verdict,
they were not fully aware of C.’s problems. The facts
surrounding the adoption were stated in a‘prior appeal?
and need not be repeated here.

In late 1994, Charles, Jackie, and Kimberly filed suit
against DSHS. They alleged that DSHS had negligently
failed to disclose all information pertinent to the adoption.

The case was tried to a jury in October 2000. On October
13, 2000, the jury found that DSHS was negligent; that the
negligence had proximately caused economic damages of
$84,300; and that the negligence had proximately caused
noneconomic {emotional distress) damages of $24,500 to
Charles; $49,000 to Jackie; and $108,500 to Kimberly. The
jury also found that Charles and Jackie were 41.5 percent
negligent.

On October 27, 2000, DSHS moved for judgment notwith-
standing the verdict. It argued that it did not owe a duty of
disclosure to Kimberly, and that emotional distress dam-
ages were not recoverable as a matter of public policy.

In December 2000, the trial court ruled that DSHS did
not owe a duty to Kimberly, but that Charles and Jackie
could recover emotional distress damages. The court set
aside the award to Kimberly but entered judgment on the
remainder of the verdict. Kimberly appealed, and-DSHS
cross-appealed.

Relying on McKinney, Kimberly now argues that DSHS
owed her a duty of reasonable care to disclose all informa-
tion pertinent to the adoption—even though she was only
three years old at the time. In addition to denying that it
owed Kimberly any duty of care, DSHS argues that it

! 134 Wn.2d 388, 950 P.2d 461 (1998).

2 See Price v. State, 96 Wn. App. 604, 980 P.2d 302 (1999), review denied, 139
Wn.2d 1018 (2000).
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cannot be held liable, even to Charles and Jackie, for
emotional distress damages. We discuss duty first and

damages second. .

I. DUTY

In McKinney, the Washington Supreme Court held wwmn
an adoption placement agency like DSHS owes ﬁwommmaacm
adoptive parents a duty of reasonable care to disclose
information pertinent to the adoption.® The court based
such duty partly on the adoption statutes and partly on the
existence of a “special relationship” between the agency and
the prospective parents. The court said:

We believe the Legislature has established the duty owed by
adoption placement agencies in RCW 26.33.350 ﬁﬂmmmnmtvm%.
chological history) and RCW 26.33.380 (social history). The
negligent failure of an adoption placement agency to ooEm.m%
with the statutory disclosure mandate to prospective mmcﬁn:mm
parents may result in liability. The scope of the mmm_m&mm duty is
appropriately drawn in those disclosure statutes.

And even if these statutes were less persuasive, the oomi“
also said, “[tlhe special relationship between adoption
placement agencies and adopting parents mmu.mcmm strongly
for recognition of a cause of action in tort.”™ The purposes
are “not only [to} enable Washington’s adoptive vmwmbﬁm. to
obtain timely and appropriate medical care for the child,
but . .. also [to] enable them to make an intelligent and
informed adoption decision.™®

[1, 2] Although McKinney does not so state, Hmn&m.lw
asserts that this duty extends not just to Edmﬁmn.nim
adoptive parents, but also to prospective adoptive siblings
like her. To ascertain whether she is correct, we look first to

3134 Wn.2d at 400.
4134 Wn.2d at 396.
& 134 Wn.2d at 397.
© 134 Wn.2d at 400.

Oct. 2002 PRICE v. STATE 69
114 Wn. App. 65

the adoption statutes and second to the “special relation-
ship” noted in McKinney.

Kimberly’s assertion is not supported by the statute in
effect when the Prices decided to adopt C. In 1981, former
-‘RCW 26.36.050 provided:

Every person, firm, society, association, or -corporation re-
ceiving, securing a home for, or otherwise caring for a minor
child shall transmit ¢o the prospective adopting parent prior to
placement and shall make available to all perséns with whom
a child has been placed by adoption a complete medical report
containing all reasonably available information concerning the
mental, physical and sensory handicaps of said child. Said
report shall not reveal the identity of the natural parents of the
child but shall include any reasonably available mental or
physical health history of the natural parents that needs to be
known by the adoptive parents to facilitate proper health care
for the child. RCW 26.36.030 and 26.36.060 shall not apply to
any information made available by this section.'”

This statute requires the disclosure of information—specifi-
cally, “a complete medical report’—to the prospective adop-
tive parents or other person “with whom a child has been
placed by adoption.” Its purposes, according to its terms
and to McKinney,® are to “enable Washington’s adoptive
parents . .. to make an intelligent and informed adoption
decision,” and to enable such parent (or other person with
whom the child may be placed) “to obtain timely and
appropriate medical care for the child.” It generates a duty
to those who undertake to care for the child, but not a duty
to siblings.

Likewise, Kimberly’s assertion is not supported by the
“special relationship” recognized in McKinney. The
McKinney court described that “special relationship” as one

7 {(Emphasis added.} This statute was amended several times after 1981. It is
now codified as RCW 26.33.350. In 1984, another similar statute was enacted and
codified as RCW 26.33.350. The various versions of both statutes are set forth in
Price, 96 Wn. App. at 614-15 n. 4.

® McKinney dealt with a successor statute, but it was very similar to the one
under discussion here.

¥ 134 Wn.2d at 400,
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“between adoption placement agencies and adopting par-
ents.”’° The duty that emanates from this relationship is to
exercise reasonable care in disclosing information pertinent
to the adoption, thus enabling the “adoptive parents to
obtain timely and appropriate medical care for the child”
and “make an intelligent and informed adoption deci-
sion.”™ Neither the relationship nor the resulting duty
extends to a three-year-old sibling like Kimberly.

These conclusions are at least consistent with the law of
other jurisdictions. Although several of those jurisdictions
hold that an adoption agency owes a duty of disclosure to
adoptive parents, we are aware of none that holds an
adoption agency owes a duty to adoptive siblings.'?

Citing Tyner v. Department of Social & Health Services,'®
Kimberly asserts that she “‘is within the class for whose
“especial” benefit the statute was enacted’ ”; that “ ‘legisla-
tive intent ...implicitly supports creating or denying a
remedy’ ”; and that “ ‘implying a remedy is consistent with
the underlying purpose of the legislation.” ” For the reasons
already discussed, we hold that parents, not siblings, are
within the class for whose benefit the statute was enacted;
that the legislature’s intent was not to create a remedy for
siblings; and that implying a remedy for siblings would not
be “consistent with the underlying purpose of the legisla-
tion.” Accordingly, we conclude that DSHS did not owe
three-year-old Kimberly a duty of reasonable care to dis-
close information pertinent to C.’s adoption, and that the

18 134 Wn.2d at 397.
11 134 Wn.2d at 400.

12 See, e.g., Wolford v. Children’s Home Soc’y of W. Va., 17 F. Supp. 2d 577 (S.D.
W. Va, 1998); Mokr v, Commonwealth, 421 Mass. 147, 653 N.E.2d 1104 (1995);
Gibbs v. Ernst, 538 Pa. 193, 647 A.2d 882 (1994); Roe v, Catholic Charities, 225 I11.
App. 3d 519, 588 N.E.2d 354 (1992); Harriet Dinegar Milks, Eoﬂmnou“ “Wrong-
ful Adoption” Causes of Action Against Adoption Agencies Where Children Have or
Develop Mental or Physical Problems That Are Misrepresented or Not Disclosed to
Adoptive Parents, 74 AL.R.5tu 1 (1999).

13141 Wn.2d 68, 77-78, 1 P.3d 1148 (2000) (quoting Bennett v. Hardy, 113 Wn.2d
912, 920-21, 784 P.2d 1258 (1990)).
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trial court did not err by setting aside the jury’s award of
damages to Kimberly.

II. DAMAGES

[3] The availability of emotional distress damages de-
pends on whether the parties had a rélationship that
preexisted the defendant’s breach of duty. If the parties
lacked a preexisting relationship, and the defendant’s
breach was negligent rather than intentional, emotional
distress damages are available only if the plaintiff proves
“objective symptomatology.”** If the parties had a preexist-
ing relationship, the availability of emotional distress dam-
ages turns generally on the characteristics of the particular
relationship. If the relationship was primarily economic,
emotional distress damages may not be available.'® If the
relationship was not primarily economic, emotional distress
damages may be available.1® :

Several cases illustrate these principles. In Gaglidari v.
Denny’s Restaurants, Inc., a contract case, the court quoted
Restatement of Contracts § 841, which states:

“Recovery for emotional disturbance will be excluded unless
the breach also caused bodily harm or the contract or the
breach is of such a kind that serious emotional disturbance was
a particularly likely result.”1?!

The Gaglidari court then said:

- .. Restatement of Contracts § 341 does not support the
general availability of emotional distress damages in breach of
contract actions. Rather, Restatement of Contracts § 341 com-
ment o focuses on the type or character of the contract,
Emotional damages are available under the original Restate-

.2 Hegel v. McMahon, 136 Wn.2d 122, 132, 960 P.2d 424 (1998); Hunsley v.
Gigrd, 87 Wn.2d 424, 436, 553 P.2d 1096 (1976); Cunningham v. Lockard, 48 Wn.
App. 38, 43, 736 P.2d 305 (1987).

'8 Gaglidari v. Denny’s Rests., Inc., 117 Wn.2d 426, 446, 815 P.2d 1362 (1991).

18 See, e.g., Berger v. Sonneland, 144 Wn.2d 91, 26 P.3d 257 (2001); Harbeson v.
Parke-Davis, Inc., 98 Wn.2d 460, 656 P.2d 483 (1983).

17117 Wn.2d at 443 (emphasis omitted),
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ment only when the type or character of the contract renders
emotional suffering for reasons other than pecuniary loss
foreseeable from the outset."'®

The Gaglidari court also noted that other jurisdictions
“have generally limited emotional. distress damages to
contracts uniquely intended to protect some personal inter-
est or security and which are incapable of compensation by
reference to the terms of the contract.”*® Given that the
relationship in issue was only economic, the Gaglidar: court
concluded that emotional distress damages were not recov-
erable,

In Harbeson v. Parke-Davis,?° a tort case, the plaintiffs
had a preexisting relationship with the defendant health
care providers. They sued for “wrongful birth,” which the
Supreme Court defined as “an action based on an alleged
breach of the duty of a health care provider to impart
information or perform medical procedures with due care,
where the breach is a proximate cause of the birth of a
defective child.”?' Answering a certified question submitted
by a federal court before trial, the Washington Supreme
Court held that the plaintiffs’ claim was actionable and, if
proven, that the plaintiffs would be entitled to compensa-
tion. The court also held—without requiring physical im-
pact or objective symptomatology—“that recovery may n-
clude the medical, hospital, and medication expenses
attributable to the child’s birth and to its defective condi-
tion, and in addition damages for the parents’ emotional
injury caused by the birth of the defective child.”*?

In Berger v. Sonneland,?® a tort case, the plaintiff had a
preexisting relationship with her doctor. She sued him for
medical malpractice, based upon his “unauthorized disclo-

18 117 Wn.2d at 445,
19 117 Wn.2d at 446.
20 93 Wn.2d 460, 656 P.2d 483 (1983).
21 98 Wn.2d at 467.

"2 98 Wn.2d at 475 (emphasis added).
= 144 Wn.2d 91, 26 P.3d 257 (2001).
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sure of confidential information” to her ex-husband.2* She
mxvz.wwm@ stated that she was not claiming “any medical or
physical injury,” but that she was claiming “emotional
distress.”® The trial court dismissed on summary judg-
Sm.wﬁ because the “[pllaintiff has not set forth . .. the re-
quired objective symptoms of emotional distress required
under Washington law.”*® The Supreme Court held that if
the plaintiff was otherwise entitled to recover, she could
recover emotional distress damages without proving physi-
cal impact or objective symptomatology.

In Anderson v. State Farm Insurance Co.,%7 a tort case,?®
the plaintiff had a preexisting relationship with her _.,a-
surer. She sued the insurer, alleging it had impermissibly
wm.mmm to advise her of underinsured motorist coverage. The
Q._E. court granted summary judgment to the insurer, and
the insured appealed. Division One of this court held that
because “bad faith is a tort, a plaintiff is not limited to

mnobwwﬁn damages,” but may also cover emotional dam-
ages.

[4] .erm relationship in issue here is that between an
adoption agency and prospective adoptive parents. It is not
merely economic, and a reasonable person standing in the
m.mwmbamnﬁm shoes would easily foresee that its breach is
likely to cause significant emotional distress. It will support
emotional distress damages without proof of physical im-
pact or objective symptomatology.

24 144 Wn.2d at 94.
25 144 Wn.2d at 96.
* 144 Wn.2d at 100.

27
101 Wn. App. 323, 2 P.3d 1029 (2000), review denied, 142 Wn.2d 1017 (2001).

*® See Safeco Ins. Co. v. Butler, 118 W,
. ns. Co. v. 2 n.2d 383, 389, 823 P2 “
action for bad faith handling of an insurance claim sounds in hﬂmm% (1992) *4n

 Anderson, 101 Wn. App. at 333; see elso C
. . . at ; oveniry Assocs. v. Am. St
Co., 136 Wn.2d 269, 284, 961 P.2d 933 (1998); Am. Mfrs. Mut. Ins. Co. c.QMMMMWM.
104 Wn. App. 686, 698, 17 P.3d 1229, review denied, 144 Wn.2d 1005 (2001), '
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In reaching this result, we reject DSHS’ reliance on White
River Estates v. Hiltbruner.®® The duty in Hiltbruner was
created by statute. The duty here is created by the common
law, although partly because of a statute. Hiltbruner is
inapposite here.

We also reject DSHS’ reliance on Hegel v. McMahon !
Cunningham v. Lockard,?® Waller v. State,*® and Branom v.
State.** Hegel and Cunningham held only that when par-
ties have no relationship prior to the defendant’s breach,
emotional distress is not actionable without physical im-
pact or objective symptomatology. Waller held :w@&.mﬁ
because the plaintiff and the court characterized the plain-
tiff’s claim as one for “negligent infliction of emotional
distress,” the court did not consider whether emotional
distress damages could be based on a relationship existing
prior to the defendant’s alleged breach. Branom held that
the claims in issue could only be brought under chapter 7.70
RCW; that there was no preexisting relationship within the
meaning of that statute; and that if the case were consid-
ered without relying on a preexisting relationship, the
elements of negligent infliction were not met. We have no
quarrel with any of these holdings, but none of them applies
here. For the reasons discussed in this section, we conclude
that the trial court did not err by upholding the jury’s
awards of emotional distress damages to Charles and
Jackie.

Affirmed.

Quinn-BrintnarL, A.C.J., and BRIDGEWATER, J., concur.

30 134 Wn.2d 761, 953 P.2d 796 (1998).

31 136 Wn.,2d 122, 960 P.2d 424 (1998).

52 48 Wn. App. 38, 736 P2d 305 (1987).

33 64 Wn. App. 318, 824 P.2d 1225, review denied, 119 Wn.2d 1014 (1992).
§ 34 94 Wn. App. 964, 974 P.2d 335, review denied, 138 Wn.2d 1023 (1999).

36 QH» Wn. App. at 326.
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[No. 27875-8-II. Division Two. October 18, 2002.]

THE StaTE OF WASHINGTON, Respondent, v. PauL G. SISEMORE,
. Appellant.

[1] Criminal Law — Crimes — Elements — “Willful” Conduct —
What Constitutes — “Knowingly”. For purposes of a criminal
statute that requires proof of willful conduct, .a person acts “will-
fully” if he or she acts knowingly with respect to the material
elements of the offense, ’ :

[2] Assault, Criminal — Domestic Violence — Protection Order —
Violation — Elements — Willful Contact — What Constitutes.
The “willful contact” element of the offense of violating a no-contact
order under RCW 10.99.050 and RCW 26.50.110 is satisfied by proof
that the defendant knowingly acted to contact the person protected
by the order or continued contact with the person after an original
accidental or inadvertent contact.

[3] Criminal Law — Trial — Taking Case From Jury — Suffi.
ciency of Evidence — Review — In General. There is sufficient
evidence to uphold a conviction if, taking the evidence in the light
most favorable to the State, any rational trier of fact could find the
essential elements of the crime beyond a reasonable doubt.

[4] Criminal Law — Review — Findings of Fact — Failure To
Assign Error — Effect. Unchallenged findings of fact entered bya
trial court following a bench trial on a criminal charge are verities
before a reviewing court.

[5] Assault, Criminal — Domestic Violence — Protection Order —
Violation — Elements — Willful Contact — Walking Together.
In a prosecution for violation of a no-contact order under RCW
10.99.050 and RCW 26.50.110, evidence that the defendant was
observed walking with the person protected by the order may be
sufficient to satisfy the “willful contact” element of the offense.
Nature of Action: Prosecution for violating a domestic
violence no-contact order for a third time, a felony offense.
The prosecution was based on a police officer’s observing
the defendant walking down the street with the person
protected by the order.

Superior Court: The Superior Court for Kitsap County,

No. 01-1-00309-5, Anna M. Laurie, J., entered a judgment
of guilty on September 7, 2001.

Court of Appeals: Holding that the evidence was suffi-
cient to prove that the defendant willfully violated the
order, the court affirms the judgment.
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BLANEY v. ASS'N OF WORKERS Oct. 2002

114 Wn. App. 80
[No. 48444-3-I. Division One. October 21, 2002.]

Linoa BLANEY, Respondent, v. INTERNATIONAL ASSOCIATION OF

MACHINISTS AND AEROSPACE WORKERS, DistricT No. 160,
Appellant.

[1] Trial — Instructions — Review — Error of Law — Standard of

Review. Claimed errors of law in jury instructions are reviewed de
novo.

{2] Trial — Instructions — Sufficiency — Test. The sufficiency of the

instructions given in a trial is tested by whether the instructions n
allow the parties to argue their theories of the case, (2) are not
misleading to the jury, and (3} when taken as a whole, properly
inform the jury of the applicable law.

[3] Trial — Instructions — Review — Preservation for Review —

Objection — Court Rule — Purposes. The purpose of CR 51(f),
which requires a party objecting to a jury instruction to state
distinctly the matter to which the party objects and the grounds of
the objection, specifying the number, paragraph, or particular part of
the instruction to be given or refused and to which objection is made,
is to ensure that the trial court is sufficiently apprised of any alleged
error in the instructions so that the court is afforded an opportunity
to correct any mistakes before they are made and thus avoid the
inefficiencies of a new trial.

[4] Trial — Instructions — Exceptions — Sufficiency — Review.

When a respondent on appeal raises a challenge to the sufficiency of
the appellant’s objection to an instruction at trial, the appellate
court’s inquiry on review is whether the objection was sufficient to
apprise the trial court of the nature and substance of the objection.

[5] Trial — Instructions — Review — Preservation for Review —

[6]

~

Objection — Sufficiency. A party may specifically except to lan-
guage in an instruction, thereby preserving a claim of instructional
error for appellate review, by arguing that it is unsupported by the
law and by proposing an alternative instruction that highlights the
alleged error and that includes a notation that the alternative
instruction is based on the same pattern instruction on which the
allegedly erroneous instruction is based.

Civil Rights — Employment Discrimination — Remedies —
Damages — “Front Pay” — Duration — Question of Law or
Fact. For purposes of awarding front pay in an employment dis-
crimination action not involving age diserimination, the likely du-
ration of the plaintiff’s future employment wrongfully terminated by
the defendant’s discrimination is a question of fact for the trier of
fact to decide. It is error for the trial court to establish the cutoff date
for an award of front pay in such a case.

Oct. 2002 BLANEY v. ASS'N OF WORKERS . 81

114 Wn. App. 80

[7] Trial — Instructions — Review — Error of Law — Prejudice —

Necessity. A jury instruction given at trial that erroneously states
the law is not reversible error unless a party is prejudiced by the
error. An erroneous instruction is not prejudicial if it did not affect
the outcome of the trial.

[8] Trial — Instructions — Review — Harmless Error — Effect on

Outcome — In General. A defective jury instruction does not
require reversal absent prejudice to a party. A party is not prejudiced
by a defective jury instruction unless the instruction affected the
outcome of the trial.

[9] Civil Rights — Employment Discrimination — Remedies —

Damages — “Front Pay” — Duration — Erroneous Instruc-
tion — Harmless Error. In a trial on a claim of employment
discrimination not invelving age discrimination in which the jury is
instructed to award the claimant front pay damages from the date of
tral until the date the claimant may reasonably be expected to
retire, specifying the duration of the front pay award, although
erroneous, constitutes harmless error if the record does not support
a reasonable conclusion that the claimant’s employment would have
terminated short of retirement.

{10] Damages — Tax Consequences — Compensability — Siate or

Federal Law. Whether the adverse federal income tax conse-
quences of a judgment entered on a state law claim are compensable
as damages is a question of state, not federal, law.

[11] Statutes — Construction — In General. A court’s purpose when

interpreting a statute is to ascertain and give effect to the intent and
purpose of the Legislature. When the statute is clear on its face, the
meaning of the statute is derived from the language of the statute
alone. An unambiguocus statute is not subject to judicial construc-
tion. A statute is ambiguous if it can reasonably be interpreted in
more than one way. A statute is not ambiguous merely because
different interpretations are conceivable. If the statute is ambigu-
ous, a court will resort to principles of statutory construction, the
legislative history of the statute, and relevant case law to assist in
determining legislative intent. A court construes a statute as a whole
and will avoid a construction that yields uniikely, absurd, or strained
consequences. A court will not read into a statute matters that the
statute does not encompass and will not create legislation in the
guise of interpretation.

[12] Civil Rights — Employment Discrimination — Remedies —

Damages — Statutory Provisions — Broad Construction.
RCW 49.60.030(2), under which actual damages may be recovered
for a violation of the Law Against Discrimination, is construed
broadly to make whole those who suffer from unlawful discrimina-
tion, subject to the limitations that the damages must flow from the
injury of unlawful discrimination and not be nominal, exemplary, or
punitive, .
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(18] Civil Rights — Law Against Diserimination — Public Policy.
The Law Against Discrimination {chapter 49.60 RCW) embodies a
public policy of the highest priority to deter and eradicate diserimi-
nation.

{14] Civil Rights — Law Against Discrimination — Construction
— Liberal Construction. The Law Against Discrimination (chap-
ter 49.60 RCW) is liberally construed to effectuate its purpose.

[15] Civil Rights — Law Against Discrimination - Construction
— Federal Precedents. A court may consider federal antidiscrimi-
nation law when interpreting the Law Against Discrimination
(chapter 49.60 RCW).

{16] Civil Rights — Employment Discrimination — Remedies —
Damages — Adverse Federal Income Tax Consequences. The
adverse federal income tax consequences occasioned by a lump sum
payment of a judgment for compensatory damages (such as front and
back pay) and attorney fees made to a successful claimant under the
Law Against Discrimination (chapter 49.60 RCW) constitute “actual
damages” that may be recovered by the claimant under RCW
49.60.030(2). The claimant has the burden of establishing the extent
to which damages for adverse tax consequences are awardable in the
particular case. The claim must be supported by expert testimony.
Whether and to what extent damages for adverse federal income tax
consequences shall be awarded are questions of law for the court to
decide.

Nature of Action: Action against a labor bargaining

representative for gender discrimination.

Superior Court: The Superior Court for King County,
No. 99-2-22666-6, Sharon S. Armstrong, J., on April 9, 2001,
entered a judgment on a verdict in favor of the plaintiff and,
on May 3, 2001, entered a supplemental judgment for
prejudgment interest, attorney fees, expert fees, and costs.
The judgment in favor of the plaintiff included awards for
back pay, front pay, and emotional distress. The trial court
denied the plaintiff’s motion for a supplemental judgment
to compensate her for the federal income tax obligations she
will incur upon the defendant’s payment of the general
judgment.

Court of Appeals: Holding that an instruction that
improperly specified the duration of the period for awarding
front pay constituted harmless error and that the adverse
tax consequences of the defendant’s payment of the judg-
ment constitute “actual damages” that may be recovered by
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the plaintiff, the court affirms the judgment and remands
the case for further proceedings on the plaintiff’s claim for
a supplement judgment and attorney fees.

John P. Mele and Michael R. Rayton (of Ryan, Swanson &
Cleveland, P.L.L.C.), for appellant.

Stephen P Connor (of Short Cressman & Burgess,
PL.L.C) and Philip A. Talmadge (of Talmadge &
Stockmeyer, PL.L.C.), for respondent.

LEXIS Publishing™ Research References
2002 Wash. App. LEXIS 2526

Cox, A.C.J. — This gender discrimination case presents
two issues: the propriety of a jury instruction on front pay
and whether adverse tax consequences from the payment of
an award under RCW 49.60.030(2) are compensable under
the Washington Law Against Discrimination (WLAD).

The trial court erred by instructing the jury to award
Linda Blaney front pay damages against The International
Association of Machinists and Aerospace Workers, District
No. 160 (the District) from the date of trial until her
expected retirement. But that error was harmless. We also
hold that adverse federal tax consequences from the pay-
ment of an award for violation of the WLAD are “actual
damages” under RCW 49.60.030(2). We affirm in part,
reverse in part, and remand.

Blaney has worked for Kenworth Trucking Company
since 1978. She is a member of the District. The District is
the official bargaining representative for 14 local unions,
and represents several thousand unionized machinists in
Washington and Alaska. Blaney served as a union shop
steward and chief shop steward in the late 1980s. She
became the vice president of her local union in the early
1990s, and later served two terms as president.

In 1997, Blaney applied unsuccessfully to the District for
a position as a business representative. She applied again
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in 1998, 1999, and 2000, but the District still did not select
her. In August 1999, the District removed her from her
position as senior chief shop steward.

Shortly thereafter, Blaney commenced this gender dis-
crimination action against the District. The case went to
trial, and the jury returned a verdict in Blaney’s favor. The
jury found that the Distriet had discriminated against her
by not selecting her as a business representative in 1998,
1999, and 2000, and by removing her as senior chief shop
steward. It awarded her damages, including back pay, front
pay, and for emotional distress. The court entered a judg-
ment on the verdict in the amount of $638,764. The court
also entered a supplemental judgment in the amount of
$235,625.38 for prejudgment interest, attorney and expert
fees, and costs. ‘

Oct. 2002

Blaney then moved unsuccessfully for a supplemental
judgment to compensate her for the federal income tax
obligations she will incur upon the District’s payment of the
judgments. We explain the specifics of the tax obligation
later in this opinion.

The District appeals. Blaney cross-appeals the trial
court’s denial of a postverdict supplemental judgment to
offset the adverse federal tax consequences of the award.

Jury Instruction—Front Pay

The District argues that the trial court erred by instruct-
ing the jury to award Blaney front pay damages from the
date of trial until the date she “may reasonably be expected
to retire.”! Specifically, the District maintains that the
court’s instruction prevented it from arguing that the jury
should limit the duration of any front pay award because
Blaney’s tenure as a business representative might not
have lasted until she retired. Because the likely duration of
future employment wrongfully terminated by discrimina-

“! The District withdrew its appeal of the trial court’s refusal to give another
instruction that the District proposed. Reply Br. of Appellant at 18, Accordingly,
we do not address that issue.

]
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tion is a question of fact for the jury, we agree that the
instruction was incorrect.

[1, 2] This court reviews de novo claimed errors of law in
jury instructions.? Jury instructions are sufficient if they
allow each party to argue its theory of the case, do not
mislead the jury, and, when read as a whole, properly
inform the trier of fact of the applicable law.? .

The court’s Instruction No. 10 stated:

In calculating damages for future wage loss you should deter-
mine the present cash value of salary, pension, and other fringe
benefits from today until the time Ms. Blaney may reasonably
be expected to retire, decreased by any projected future earnings
from another employer.™)

As a preliminary matter, Blaney argues that the District
failed to properly preserve its right to challenge this in-
struction on appeal. She maintains that the District failed
to object to the instruction with sufficient particularity to
satisfy the requirements of CR 51(f). The record shows
otherwise. .

[3, 4] Under CR 51(f), the party objecting to a jury
instruction “shall state distinctly the matter to which [the
partyl objects and the grounds of [the] objection, specifying
the number, paragraph or particular part of the instruction
to be given or refused and to which objection is made.” The
purpose of this rule “is to assure that the trial court is
sufficiently apprised of any alleged error in the instructions
so that the court is afforded an opportunity to correct any
mistakes before they are made and thus avoid the ineffi-
ciencies of a new trial.”® This court’s “ ‘inquiry on review is

2 Keller v. City of Spokane, 104 Wn. App. 545, 551, 17 P.3d 661 (2001), eff 'd, 146
Wn.2d 237 (2002).

3 Hue v. Farmboy Spray Co., 127 Wn.2d 87, 92, 896 P.2d 682 (1995).
¢ (Emphasis added.}

5 Goehle v. Fred Hutchinson Cancer Research Ctr., 100 Wn. App. 609, 615, 1 P.3d
579, review denied, 142 Wn.2d 1010 (2000).
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whether the exception was sufficient to apprise the trial
judge of the nature and substance of the objection.’ ”®

[5] Here, the District’s exception to Instruction No. 10
was sufficient to apprise the trial court of the nature and
substance of its objection. The District specifically excepted
to the phrase “may reasonably be expected to retire” by
arguing that it was “unsupported by the case law.” More-
over, the District proposed an instruction that highlighted
the error by indicating front pay would be awardable from
the date of its verdict “for a reasonably certain period of
time that does not exceed the likely duration of employ-
ment.”” That proposed instruction bears a notation that it is
a modification of 6A WasHINGTON PATTERN JURY INSTRUCTIONS:
CrviL 330.82, at 258 (1997) (WPI) the very pattern instruc-
tion on which the instruction now under review is based.
The cumulative effect of these actions was to alert the court
to the point now argued on appeal.

Blaney also argues that the District failed to preserve its
claim of error because it did not propose an appropriate
alternate instruction. But as we explained ahove, the Dis-
trict proposed such an instruction, and the court rejected it.

[6] Moving to the merits of the argument, the District
relies on Lords v. Northern Automotive Corp.® It argues that
the court erred by instructing the jury to award Blaney
front pay until the time of her expected retirement because
the number of years to be included in a front pay award is
a question for the jury, not the court. We agree.

In Lords, an at-will employee commenced an action
alleging various claims against his employer, including
disability discrimination.’ The trial court instructed the
jury that, if it found discrimination, it could only award

€ Goehle, 100 Wn. App. at 615 (quoting Walker v. State, 121 Wn.2d 214, 217, 848
P.2d 721 (1993).

7 Clerk's Papers at 194,

8 75 Wn. App. 589, 881 P.2d 256 (1994), overruled on other grounds by Mackay
v. Acorn Custom Cabinetry, Inc., 127 Wn,2d 302, 308, 898 P.2d 284 (1995).

* Lords, 75 Wn. App. at 594,
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front pay for the five-year period following the employee’s
termination.® ‘

This court held that the trial court had “erred in limiting
front pay to 5 years after termination.”! It noted that:

there are three possible rules regarding front pay determina-
tions: (1) allow the court to establish the parameters. of front
pay, then allow the jury to determine the amount as was done
in this case; (2) allow the jury to determine the entire issue as
occurs in nondiscrimination cases under Washington law; or (3)
allow the court, in its discretion, to determine the entire issue
of front pay as some federal circuit courts do.!?

This court rejected the first option, reasoning that “[t]he
likely duration of the terminated employment is an issue of
fact, not law.”'® This court also rejected the third option as
contrary to our prevailing case law.'* We ultimately
adopted the second approach, and concluded that, “[olnce
an employee produces evidence from which a reasonable
future employment period may be projected, the amount of
front pay, including the likely duration of employment,
should go to the jury.”*® That approach is “most consistent
with analogous case law and is most likely to achieve an
equitable result.”*® This court specifically held that “[flront
pay should be awarded ‘for a reasonably certain period of
time that does not exceed the likely duration of the termi-
nated employment.’ ”17 Because the trial court in that case
had erred by establishing the parameters of the front pay

10 rords, 75 Wn. App. at 605 n.7.
Y Lords, 75 Wn. App. at 607.
12 Lords, 76 Wn. App. at 606.
12 Lords, 75 Wo. App. at 607,

4 Lords, 76 Wn. App. at 607 {citing Panrell v. Food Servs. of Am., 61 Wn. App.
418, 810 P.2d 952, 815 P.2d 812 (1991), review denied, 118 Wn.2d 1008 (1992)).

15 Lords, 75 Wn. App. at 807.
18 Lords, 76 Wn. App. at 607,

17 Lords, 76 Wn. App. at 605 (quoting Hayes v. Trulock, 51 Wn. App. 795, 802,
755 P.2d 830 (1988)).
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award, this court reversed and remanded for a new trial on
damages.!®

In Ford v. Trendwest Resorts, Inc.,'? our state Supreme
Court recently declined to extend Lords to a case involving
a lawsuit for breach of an employment at-will contract. The
court instead held that lost earnings are not an appropriate
measure of damages when an employer breaches a contract
to hire an at-will employee.?® But the court did not disap-
prove of Lords to the extent that it applies to a discharged
employee’s right in a discrimination case to-recover front
pay “for a reasonably certain period of time that does not
exceed the likely duration of the terminated employment.”
Had the Supreme Court wished to modify the rule of Lords,
it could have either done so or called into question the rule
of that case. It did neither.

As in Lords, the trial court here established the term of
front pay. Specifically, the trial court instructed the jury
that, if it found discrimination, it should award front pay
from trial “until the time (Blaney] may reasonably be
expected to retire.” This is not the same as properly
mstructing the jury to award front pay “for a reasonably
certain period of time that does not exceed the likely
duration of the terminated employment.” The former sets a
minimum term for a front pay award. The latter properly
leaves the term to the jury to decide. The court’s Instruction
No. 10 is incorrect.

Both Blaney and the trial court appear to have relied on
WPI 330.82, which Instruction No. 10 parallels. The prob-
lem is the choice of options within that pattern instruction,
not the instruction itself. That pattern instruction provides
alternative language in brackets based on the facts of the
specific case.?! The comments to this pattern instruction

8 Lords, 75 Wn. App. at 607.
12 146 Wn.2d 146, 43 P.3d 1223 (2002).
20 Ford, 146 Wn.2d at 157.

#! WPI 330.82 (Damages—Employment Discrimination—Future Lost Earnings
(Fron'a Pay)) states: “In calculating damages for future wage loss you should
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explain that the choice of language may depend on whether
the type of alleged discrimination is based on' age or some
other trait. Thus, if the discrimination .claim is based on
age, unless an employer provides contrary evidence, a court
may instruct that an employee would have continued work-
ing until the normal age of retirement. But in a sex
discrimination case, such as this, the number of years of
future lost earnings is left to the jury. Specifically, at page
259 of WPI 330.82, the comments state: .

“Front pay should be awarded for a reasonably certain period
of time that does not exceed the likely duration of the termi-
nated employment.” Lords v. Northern Automotive, 75 Wn.
App. 589, 605, 881 P.2d 256, 264 (1994). In an age discrimina-.
tion case, unless the employer provides evidence to the con-
trary, a jury may be told to consider that an illegally-discharged
employee would have continued working for the employer-until
he or she reached normal age of retirément. See Lords, 75 Wn.
App. at 605, 881 P.2d at 264. In other cases, the determination
of future lost earnings, including the number of years, is
generally left to the jury to determine, once an employee pro-
duces evidence from which a reasonable future employment
period may be projected. See id. at 607, 881 P.2d at 266.122

Blaney argues that the jury could have found that she
would retire at “the normal age of eligibility for retirement
benefits,” or earlier if “a new directing business represen-
tative dictated.” She maintains that the instruction accord-
ingly complied with the holding in Lords because it was still
within the jury’s discretion to determine how many years to
include in its front pay award. This argument is
unpersuasive,.

First, the record does not support her argument that the
Jury retained any substantive discretion in arriving at its
front pay award. Expert witness Lowell Bassett testified
about Blaney’s front pay damages. He calculated Blaney’s

determine the present cash value of salary, pension, and other fringe benefits from
today until the time plaintiff may reasonably be expected to [retire] [fully recover
from the continuing effects of the discrimination], decreased by any projected
future earnings (from another employerj.” :

22 (Emphasis added.)
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lost future wages based on the assumption that she would
have worked as a business representative for the District
from her age at the time of trial (50) until the estimated
retirement age of 62.8. Based on that assumption, he
calculated her front pay damages as $450,861. On cross-
examination, Bassett testified that had Blaney worked as a
business representative for only five years, her front pay
damages would have been just $183,204.

Because the trial court expressly instructed the jury to
award any front pay damages to the date of Blaney’s
reasonably expected retirement, the jury clearly followed
that instruction. It awarded Blaney $450,861 in front pay
damages—the precise amount to which Bassett testified
based on the assumption that she would work until retire-
ment. The $183,204 figure to which Bassett testified on
cross-examination was irrelevant given the instruction.

Second, Blaney’s argument that the jury could have
found that she would have “retired” earlier if a new direct-
ing business representative had terminated her employ-
ment is strained. Black’s Law Dictionary defines “retire-
ment” as “[v]oluntary termination of one’s own employment
or career, esp. upon reaching a certain age.””® Involuntary
removal by the directing business representative is not the
equivalent of “retirement,” as defined in the dictionary.

Because the court instructed the jury to award front pay
through the date of Blaney’s expected retirement, the jury
presumably followed that directive and did not consider any
other alternative in awarding front pay.

For these reasons, the trial court’s instruction was erro-
neous.

Blaney argues in the alternative that any instructional
error was harmless because the District failed to present
evidence that Blaney’s employment would have terminated

2 Brack’s Law Dicnionary 1317 (7th ed. 1999); but see Zachman v. Whiripool Fin.
Corp., 123 Wn.2d 667, 672-73, 869 P.2d 1078 (1994) (stating a superior court judge
who was defeated in a reelection bid was “retire[d]” for purposes of a state
constitutional provision regarding judges pro tempore).

.

e e e

SO S Bl T  M S S
s

%

oy

TR e M ey

SRS TR

Oct. 2002 BLANEY v. ASS'N OF WORKERS 91

114 Wn. App. 80

short of retirement. We agree that the instructional error
was harmless, on this record.

[7, 8] An instruction that erroneously states the appli-
cable law is reversible error if it prejudices a party.?* An
erroneous instruction is prejudicial if it affects the outcome
of the trial.?®

[9] The question here is one of prejudice to the District,
given the erroneous instruction and the evidence presented
to the jury at trial. Blaney presented evidence through her
expert, Lowell Bassett, that she was statistically likely to
work until age 62.8. During cross-examination, the District
suggested that Blaney might not work until that age,
provided she was discharged in the future.

The District contends on appeal that there was evidence
that Blaney would have been discharged. We find no such
evidence in the record.

The District points first to the testimony of Don Hunsey
and Richard Brown regarding concerns about Brown’s lack
of loyalty, which led to Brown’s resignation. Assuming there
is a rational connection between Brown’s lack of loyalty and
Blaney'’s alleged lack of the same attribute, whether Blaney
would have either resigned or been terminated before
retirement is purely speculative. There is no evidence of
any steps being taken to terminate her employment for this
reason.

Likewise, the District claims that Blaney frequently “bad
mouthed” Hunsey and others. It also claims she interfered
in the work of business representatives. Finally, the Dis-
trict points to evidence that Blaney failed in the past to
support District positions on collective bargaining negotia-
tions and on relations with management. But nothing,
other than speculation, supports the conclusion that Blaney

4 McDonald v. Dep't of Labor & Indus., 104 Wn. App. 617, 17 P.3d 1195 (2001);

Hue, 127 Wn.2d at 92.
25 Stiley v. Block, 130 Wn.2d 486, 499, 925 P.2d 194 (1996).
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would have been terminated by the District o&:ﬁF% the
only entity with authority to approve her ﬁmz.sEmacP for
any of these reasons earlier than the age projected by her
expert.?’ .

Had there been evidence to support a uowm.vmnimaé
determination that she would have been .ﬁmeEmﬁmm“ we
might view the record differently. But on ﬁg.m H.mooa., we see
no prejudice by the giving of the erroneous instruction. The
error was harmless.

Because of our resolution, we need not address s&mﬂwﬁ.
Blaney’s reliance on Phanna K. Xieng v. Peoples 2@2%%&
Bank of Washington®® and Sheehan v. Donlen Corp.?® is
appropriate in this case.

‘Supplemental Judgment

Blaney argues that the trial court erred by mmbﬁbm her
request following the jury verdict for a supplemental judg-
ment to offset the adverse federal tax consequences to her
from the District’s lump sum payment of the ?a.mgmwﬂm on
the damages award and mgog_mw fees Hmmmmuﬂﬁ wz”.. M%Mwwm

lly, Blaney maintains that such a supplemental ju
Mmm uwacw.mm Wm a matter of policy by e?.w g to make her
whole, as a victim of unlawful discrimination. We hold that

28 Mr. Hunsey testified as follows: o
Q: Can business reps be terminated by you without any adjudication as to
R TUh, th tually, in our
A: Yes, they can. Uh, they're at-will employees. Uh, ey are actualiy,
g_mimm mwvomw.,bn by the directing business representative upon mvvaﬂqmﬁoﬂ
the Uminn Council. Everything, sooner or later, has to go to the Distric
Council. .
Report of Proceedings at 1543.
i istri laney’s employment was
2’ During final argument, the District argued that B
at-will, n_..mm she had been accused of significant Bpmnon.anan. and Em«lmvmmm“. mb_.uh
discrimination—she might not have been able to continue to be employed. %o
of Proceedings at 1831-32. But final argument is not evidence, and we see not mum
in the evidence to substantiate that she would have left employment earlier than
the statistical projection of 62.8 years by her expert.

28 120 Wn.2d 512, 532, 844 P.2d 389 (1993).
2% 173 F.3d 1039, 104748 (7th Cir. 1999),
-
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such amounts are within the scope of the term “actual
damages” under RCW 49.60.030(2). Accordingly, we re-
mand for further proceedings that are consistent with this
opinion.

Blaney argues that the District’s payment of the judg-
ments for substantial monetary damages-and attorney fees
based on its violation of the WLAD creates significant
adverse federal tax consequences to her.?? In thig case, a
certified public accountant who provided expert testimony
below established that recent amendments .to the Internal
Revenue Code will result in Blaney incurring $244,753 in
tax obligations that she would not have incurred but for the
awards.*! Payment of the Judgments triggers adverse tax
consequences to Blaney. First, she will face a higher aver-
age tax rate because the additional lump sum income is not
excludable from gross income and will be counted at the
highest marginal rates. Second, she will be subject to
alternative minimum tax because of the effects of the
Internal Revenue Code on the payment of the attorney fees
awarded to her,32

[10] The District does not dispute either the legal effect
of the Internal Revenue Code on Blaney’s tax situation or

80 This problem is not unique. Recently, a Chicago police officer won a gex
discrimination and harassment lawsuit against her employer. But she faces a tax
bill exceeding her award. The damages award was $300,000 and attorney fees and
costs totaled almost $1,000,000. According to her lawyer, “She loses every penny
of the award plus she will end up owing the Internal Revenue Service $99,000.”
Adam Liptak, Tax Bill Exceeds Award To Officer in Sex Bins Suit, N.Y. Touzs, Aug.
11, 2002, at A12.

3! Clerk's Papers at 2091-2110. The jury previously found that the District
unlawfully discriminated against Blaney, violating the WLAD, and awarded her
back pay, front pay, and other relief. Based on that verdict, the court entered g
judgment in the amount of $638,764 in her favor. Pursuant te statute, the trial
court entered a supplemental Judgment for attorney fees and costa in the amount
of $235,625.38 in her favor. The total of these amounts is considered gross income
to Blaney.

32 See generally Laura Sager & Stephen Cohen, How the Income Tax Under-
mines Civil Rights Law, 73 S. Cav. L. Rev. 1075 (2000).

[ —



18

AL RIS

1/3/2883 18118 B8a8

e

P e R == e i

94 BLANEY v. ASS’N OF WORKERS Oct. 2002
114 Wn. App. 80

the amounts involved.®® And it correctly states that
whether tax consequences are damages is a matter of state,
not federal, law.>* The substance of the District’s argument
is that adverse tax consequences to a successful plaintiff
under the WLAD are not “actual damages” under that act.

Whether adverse tax consequences to a successful plain-
tiff in a discrimination action constitute “actual damages”
under RCW 49.60.030(2) has not been decided in Washing-
ton.®® We examine the statute to decide the question.

RCW 49.60.030(2) states in pertinent part:

Any person deeming himself or herself injured by any act in
violation of this chapter shall have a civil action in a court of
competent jurisdiction to enjoin further violations, or to recover
the actual damages sustained by the person, or both, together
with the cost of suit including reasonable attorneys’ fees or any
other appropriate remedy authorized by this chapter or the
United States Civil Rights Act of 1964 as amended . . . 139

In Martini v. Boeing Co.,*” our state Supreme Court

recently addressed the scope of that term. In that case, an
aircraft training instructor who suffered from sleep apnea
commenced an action against his former employer- for
disability discrimination. At issue was whether a plaintiff
with a successful disability discrimination claim under the
WLAD must “[plrove a [s]eparate [c]laim of [c]onstructive

* On appeal, the District does not dispute its ability to pay the judgments.
Below, it suggested otherwise. Nothing in this record suggests that the District
will not pay the judgments. .

34 Pruett v. Erickson Air-Crane Co., 183 FR.D. 248, 252 (D. Or. 1998},

3 Although no Washington case has expressly addressed the issue, courts in
other jurisdictions have granted this type of relief in related contexts. In Sears v.
Atchison, Topeka & Santa Fe Railway, 749 F.2d 1451, 1456 (10th Cir. 1984), a Title
VII class action, the court held “that the district court did not abuse its discretion
when it included a tax component in the back pay award to compensate class
members for their additional tax liability as a result of receiving over seventeen
years of back pay in one lump sum.” Likewise, in O'Neill v. Sears, Roebuck & Co.,
108 F. Supp. 2d 443 (E.D. Pa. 2000), a federal district court supplemented the
Jury’s verdict in an Age Discrimination in Employment Act case to compensate for
the negative tax consequences of the plaintiff’s lump sum award.

a6 (Emphasis added.)
37 137 Wn.2d 357, 971 P.2d 45 (1999).
+
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[dlischarge in [o]rder to [o]btain [d]amages for [flront and
[black [p]ay.”®® Looking to the plain language of the statute,
the Supreme Court held that the WLAD “does not require
that a discharge violating RCW 49.60.180(2) must occur as
a condition precedent to a claim for damages under RCW
49.60.030(2).”°

The court determined that the term “actual damages”
under RCW 49.60.030(2) includes front and back pay. In
doing so, the court stated that “actual damages” is a:

“[tlerm used to denote the type of damage award as well as the
nature of injury for which recovery is allowed; thus, actual
damages flowing from injury in fact are to be distinguished
from damages which are nominal, exemplary or punitive.
Actual damages’ are synonymous with compensatory dam-
ages.”*0

The court also stated that RCW 49.60.030(2) thus “pro-
vides a person who has been discriminated against in
violation of RCW 49.60.180(3) with a remedy for full com-
pensatory damages, excluding only nominal, exemplary or
punitive damages.”*?

[11] Whether adverse tax consequences arising from
Blaney’s successful sex discrimination claim constitute “ac-
tual damages” under the WLAD is a question of legislative
intent. In Kilian v. Atkinson,*? our state Supreme Court
recently again articulated the principles applicable to con-
struing the WLAD. The court noted that in interpreting a
statute courts must ascertain and give effect to the intent
and purpose of the legislature in creating it.*? “If a statute
is clear on its face, its meaning is to be derived from the

38 Martini, 137 Wn.2d at 363.
2¢ Martini, 137 Wn.2d at 367.

4® Martini, 137 Wn.2d at 367 (quoting Brack’s Law Dicrionary 35 (6th ed. 1950)
(emphasis added) (citations omitted)).

*1 Martini, 137 Wn.2d at 368 (emphasis added).
42 147 Wn.2d 16, 50 P.3d 638 (2002).
2 Kilian, 147 Wn.2d at 20.
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language of the statute alone.”** “[Aln unambiguous stat-
ute is not subject to judicial construction.”® “A statute is
ambiguous if it can be reasonably interpreted in more than
one way, but it is not ambiguous simply because different
interpretations are conceivable.”® If a statute is ambigu-
ous, courts resort to principles of statutory construction,
legislative history, and relevant case law to assist in inter-
preting it.*”

When a statute is ambiguous, courts must construe it in
order to effectuate the intent of the legislature.*® “In
construing a statute, courts should read it in its entirety,
instead of reading only a single sentence or a single
phrase.”® “The court must also avoid constructions that
yield unlikely, absurd or strained consequences.”® “Courts
may not read into a statute matters that are not in it and
may not create legislation under the guise of interpreting a
statute.”®?

The term “actual damages” is undefined in the WLAD.
The dictionary definition provides some help in understand-
ing its meaning. Black’s defines “actual damages” as: “(aln
amount awarded to a complainant to compensate for a
proven injury or loss; damages that repay actual losses.
Also termed compensatory damages.” Compensatory dam-
ages are defined, in part, as “[d]amages sufficient in amount
to indemnify the injured person for the loss suffered.”®? But

* Kilian, 147 Wn.2d at 20.
45 Kilian, 147 Wn.2d at 20.
%8 Kilian, 147 Wn.2d at 20-21,
7 Kilian, 147 Wn.2d at 21.
8 Kilian, 147 Wn.2d at 21.
49 Kilian, 147 Wn.2d at 21.
5% Kilign, 147 Wn.2d at 21.
SkeKilian, 147 Wn.2d at 21.

52 Brack's Law Dicrionary 394 (Tth ed. 1999).
]
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the term is ambiguous to the extent that this broad state-
ment of a right does not fully define the scope of the right.>?

[12] As Martini notes, the term is very broad. That view
is consistent with the general principle of making whole
those who suffer from unlawful discrimination.’* That
broad view of the term is subject to two limitations: that the
damages flow from the injury of unlawful discrimination,
and they may not be “nominal, exemplary or punitive.” For
example, although the statute does not specify that back
pay, front pay, mental anguish, and emotional distress are
within the scope of the term “actual damages,” case author-
ity makes clear that each is compensable under the
WLAD.?® Thus, the absence of a specific reference to tax
consequences in the statute is not determinative.

The District does not argue that adverse federal income
tax consequences are properly characterized as “nominal,
exemplary or punitive.” Even if it had done so, such an
argument would have no merit. Thus, the narrow question
is whether the Legislature intended that adverse tax con-
sequences arising from violation of the WLAD fall within
the scope of “full compensatory damages” that Martini
indicates are compensable under that act.

We note the legislative statement of purpose of the
WLAD:

It is an exercise of the police power of the state for the
protection of the public welfare, health, and peace of the people

53 Cf. Marquis v. City of Spokane, 130 Wn.2d 97, 107, 922 P.2d 43 (1996) (stating
that ambiguity exists in RCW 49.60.030(1) to the extent that the scope of the
rights in a nonexclusive list in the WLAT) is undefined).

54 See Hayes, 51 Wn. App. at 800-01 (citing Albemarle Paper Co. v. Moody, 422
U.8. 405, 418-21, 95 S. Ct., 2362, 45 L. Ed. 2d 280 (1975) (stating that the purpose
of Title VII is to make persons whole for injuries suffered on account of unlawful
employment discrimination, and the attainment of this objective rests not only
upon the elimination of the particular unlawful employment practice complained
of, but also requires that persons aggrieved by the consequences and effects of the
unlawful employment practice be, so far as possible, restored to a position where
they would have been were it not for the unlawful discrimination)).

88 Ellingson v. Spokane Mortgage Co., 19 Wn. App. 48, 56-57, 573 P.2d 389
(1978) (helding that mental anguish and emotional distress are “actual dam-
ages”).
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of this state, and in fulfillment of the provisions of the Consti-
tution of this state concerning civil rights. The legislature
hereby finds and declares that practices of discrimination
against any of its inhabitants because of...sex,...are a
matter of state concern, that such discrimination threatens not
only the rights and proper privileges of its inhabitants but
menaces the institutions and foundation of a free democratic
state. (56!

[13] And, as we previously noted in this opinion, courts
have held that the general purpose of the WLAD is to “deter
and eradicate discrimination.”®” The courts have also
stressed that the WLAD embodies a public policy of the
“highest priority.”*®

[14-16] The broad scope of the term “actual damages,”
the analysis of that term in Martini, the above legislative
statements of policy to “deter and eradicate discrimination”
and to make that objective a matter of public policy of the
“highest priority,” the policy of construing the WLAD liber-
ally to effectuate its purpose, and the grant of this type of
relief in federal cases construing similar discrimination
laws® all support the conclusion that adverse federal
income tax consequences triggered by payment of a judg-
ment for violation of the WLAD are within the scope of the
term “actual damages.” We so hold. We have heard no
convincing argument that our conclusion is inconsistent
with the legislative intent of RCW 49.60.030(2).

This reading of the statute also makes practical sense.
Focusing on the victims of unlawful discrimination, to allow
either the elimination or a substantial reduction of compen-
satory damages to such victims because of federal income
tax undercuts what this state has identified as “a public
policy of the highest priority.” Specifically, it threatens to
thwart meritorious suits because a highly successful plain-

36 RCW 49.60.010; see Wh.ma:. 147 Wn.2d at 37 n.33 (Chambers, J., dissenting).
57 Marquis, 130 Wn.2d at 109 (citations omitted),
* 58 Marguis, 130 Wn.2d at 104.

5 See Sears, supra n.35.
i
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tiff runs the risk of having the entire benefit of a judgment
eliminated plus incurring a substantial tax liability to the
Internal Revenue Service. Even under the facts of this case,
the net effect to Blaney is that she will not receive the full
benefit of her award. The Internal Revenue Service will. To
that extent, she will not be made whole, as Martini and
other case authority state is the purpose of ¢compensation
under the WLAD.

The District argues that Sanson v. North Valley Hospi-
tal®® implicitly mandates that tax consequences are not
proper damages. We disagree.

There, Julie Janson sued North Valley Hospital under
the WLAD for sexual harassment and retaliatory dis-
charge. The trial court gave an instruction to the jury,
which the hospital challenged on appeal. The instruction
stated that the award would be subject to federal income
taxes.®! The jury found in Janson’s favor, and rendered a
verdict approaching $60,000. On appeal, the question was
whether the trial court erred in giving this instruction.
Another division of this court held that injecting such
information into jury deliberations would “make the issue
of damage awards more complicated by injecting income tax
consequences.”®2 The court reversed for a new trial on
damages.

Janson did not decide the question now before us.

Whether or not one accepts the view that injecting the issue -

of taxes into jury deliberations is too complicated for the
jury,®® that is not the question here. Rather, the question is
whether adverse federal tax consequences arising from
unlawful discrimination under the WLAD are compensable

% 93 Wn. App. 892, 971 P:2d 67 (1999).
81 Janson, 93 Wn. App. at 904-05,
82 Janson, 93 Wn. App. at 906.

%% The experience of one noted jurist, both as trial lawyer and judge, is to the
contrary. The jurist observed that juries will generally reach just verdicts, even
when scientific or technical information is involved. WiLiam L. Dwyver, In tae Hanps
oF THE PEoPLE—THE TriaL Jury's Oracins, Trrumpns, TrousLEs, aND FUTURE v AMERICAN
DEeMocracy 134-36 (1st ed. 2002),

PR
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as “actual damages.”®* We have answered this legal ques-
tion in the affirmative.

The District also makes a form of proximate cause
argument. It argues that the tax consequences to Blaney do
not flow from its discrimination but rather from the Inter-
nal Revenue Code. We are not persuaded by this view.

Specifically, the District argues that the taxes incurred
due to the award are not “consequential damages” but are
only consequences of income temporarily lost as a result of
discrimination such as credit card interest, a mortgage
foreclosure, or a lost business opportunity. The simple
answer to this argument is that the broad sweep of the term
“actual damages” does not make such distinctions. So long
as the damages flow from the discrimination and are
neither nominal, exemplary nor punitive, they are
compensable.®®

We express no opinion whether adverse tax consequences
arising from damages and/or attorney fees in cases other
than those under the WLAD may serve as a basis for
damages. Those questions are not before us, and we do not
decide them. Our decision today is based on the specific
factors previously discussed in this opinion with respect to
determining the legislative intent of RCW 49,60.030(2).

One final question remains. On remand, the parties shall
present to the judge for decision the question of the extent
to which damages for adverse tax consequences shall be
awarded in this case.®® The burden of proof shall be on
Blaney, the proponent for the award of such damages.
Expert opinion regarding the income tax consequences
shall be required. Whether and to what extent damages for
adverse federal income tax consequences shall be awarded
shall be determined by the judge.

% Likewise, Hinzman v. Palmanteer, 81 Wn.2d 327, 501 P.2d 1228 (1972), is of
limited use. The WLAD was not at issue in that case.
1

% Martini, 137 Wn.2d at 367.
% The .Umm:.mn« does not argue that the jury should decide this question.
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For the above reasons, we reverse the denial of the
request for a supplemental judgment for adverse tax con-
sequences, and remand for the submission of the question
to the judge.

Attorney Fees on Appeal

Blaney requests attorney fees on appeal under RCW
49.60.030(2) and RAP 18.1. She is entitled to such fees.

We affirm the judgment, but reverse the order denying
Blaney’s request for a supplemental judgment. We remand
to the trial court to determine damages for the adverse
federal income tax consequences to Blaney. The trial court
shall also determine, pursuant to RAP 18.1, the amount of
attorney fees and costs on appeal to be awarded to Blaney.

AcIp and ScuINDLER, JJ., concur.

[Nos. 48742-6-1; 49480-5-1. Division One. October 21, 2002.)
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[1] Criminal Law — Trial — Taking Case From Jury — Suffi-
ciency of Evidence — Review — In General. There is sufficient
evidence to uphold a conviction if any rational trier of fact, viewing
the evidence in the light most favorable to the State, could find the
defendant guilty beyond a reasonable doubt. A challenge to the
sufficiency of the evidence in a criminal trial admits the truth of the
State’s evidence and all reasonable inferences therefrom.

[2] Statutes — Construction — Legislative Intent — Declaration
of Policy — Conflicting Statutory Language. A statutory state-
ment of legislative intent cannot override unambiguous statutory

. language. .

[3] Statutes — Construction — Ambiguity — Clear Statutory
Language — Strained Reading. A statute is not rendered am-
biguous by the existence of an alternative reading if the alternative
reading is strained.
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