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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

JOSEPH J. KIRBY and DEBORAH A.
KIRBY, husband and wife,

Plaintiffs,
V.

THE CITY OF TACOMA, a municipal
corporation; RAY CORPUZ and “JANE
DOE” CORPUZ, husband and wife;
PHILIP ARREOLA and “JANE DOE"
ARREOLA, husband and wife; WILLIAM
WOODARD and CATHERINE
WOODARD, husband and wife;

RAYMOND ROBERTS and “JANE DOE”

ROBERTS, husband and wife; DAVID
BRAME and “JANE DOE” BRAME,
husband and wife; and JAMES
HAIRSTON and “JANE DOE”
HAIRSTON, husband and wife,

Defendants.
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IN COUNTJ: H:E&S OFFICE

am. JAN 6 - 2003 opp,

PIERCE COUNTY, WASH!NGTON
B#(EV STOCK, @ounty C eﬁY

No. 99-2-13911-4

AFFIDAVIT OF SHELLEY M.
KERSLAKE IN SUPPORT OF
DEFENDANTS' REPLY
MEMORANDUM FOR PARTIAL
SUMMARY JUDGMENT
REGARDING PLAINTIFF’S
CLAIM OF RETALIATION FOR
PROTECTED UNION ACTIVITY

NOTED FOR:
January 10, 2003

ASSIGNED:
Judge Katherine M. Stolz

Tacoma City Attorney
Civil Division

) 747 Market Street, Room 1120
Tacoma, Washington UB402-3767

(253} 591-5885 / FAX 591-5755
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STATE OF WASHINGTON )
COUNTY OF PIERCE ; >

SHELLEY M. KERSLAKE, being first duly sworn on oath, deposes and
states as follows:

1. That | am the attorney of record for the defendants in the above-
captioned action, and am over the age of eighteen and competent to testify
herein.

2. That attached to the reply memorandum, and marked as Exhibit
17, is a true and accurate copy of the federal court’s order dated March 14,
2001.

3. That attached to the reply memorandum, and marked as Exhibit
“2” is a true and accurate copy of the Interdepartmental Memorandum from
Brame regarding counseling dated September 13, 1999,

4, That had plaintiff properly plead a First Amendment violation, |
would have conducted very different discovery pertaining to this claim.

5. Unlike a claim under RCW 41.56, a First Amendment claim
requires defendants to explore with the plaintiff how the alieged actions were
matters of public concern. To this end, the content of the statements would
have been éxplored, the form of the statements would have been a topic for
discovery, and most importantly, the context of these statements would have
received in depth attention. Furthermore, specific questions regarding the
steps the plaintiff may have taken to bring these issues to the public's attention

would have been asked, as well as his motivation and audience chosen. All of

Tacoma City Attorney
Civil Division
747 Market Street, Room 1120
Tacoma, Washington Y8402.3767
{253) 591-5885 / FAX 591.5755
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these issues are material to defending a public employee’s First Amendment
claim. Defendants did not have the opportunity to conduct this necessary
discovery.

6. After exploring the above issue, it is likely that additional
witnesses would have been identified to rebut these contentions, and many
more depositions would have been taken. Because plaintiff did not plead a
First Amendment claim, none of the appropriate discovery was done, and the
defendants are extremely prejudiced and unable to mount at an adequate
defense.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

-
SHELLEY E

72

SUBSCRIBED and SWORN to before me this é day of-January,

\‘QIHH,*”_

2003.

LA LM B
Pﬁn‘rea;pé K J. HUGHES R
NOTARY PUBLIC in and for the State of»g EG
Washington, residing at._Tacoma = -yca.’ ’ ’,1,.. =

My commission expires:_11/11/03 * Oj.' EJ&w\“

)
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Tacoma City Attorney
Civil Division
747 Market Street, Room 1120
Tacoma, Washington 98402-3767
(253) 591-5885 f FAX 591-5755
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